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STATEMENT OF THE | SSUES

The issues for determ nation are whether Respondent failed
to make reasonable efforts to ensure that a prescription for a
resident was refilled in a tinmely manner in violation of Florida
Adm ni strative Code Rule 58A-5.0185(7)(f); and, if so, whether
Respondent shoul d recl assify Respondent's |icense from standard
to conditional, inpose an adnministrative fine of $2,000, and
i npose a survey fee of $500 pursuant to Sections 400.419(1)(b)
and 400.419(9), Florida Statutes (2001). (Al references to
chapters and statutes are to Florida Statutes (2001) unless
ot herwi se stated. Unless otherwi se stated, all references to
rules are to rules promulgated in the Florida Adm nistrative
Code in effect on the date of this Reconmended Order.)

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Conpl aint agai nst
Respondent sonme tine in February 2002. Respondent tinely
requested an adm nistrative hearing. On April 29, 2002,
Petitioner referred the matter to DOAH to conduct the
adm ni strative hearing.

At the adm nistrative hearing, Petitioner presented the
testinony of three witnesses and submtted eight exhibits for
adm ssion into evidence. Respondent presented the testinony of
four witnesses and submtted two exhibits for admi ssion into

evi dence.



The identity of the witnesses and exhi bits and any
attendant rulings are set forth in the Transcript of the hearing
filed on August 20, 2002. The Transcript identifies the
resident involved in this case as Resident 2 in order to protect
the confidentiality of the resident.

At the conclusion of the hearing, the ALJ required each
party to file a proposed reconmend order (PRO no later than 10
days fromthe date that the Transcript was filed with DOAH.  On
August 26, 2002, the parties filed an Agreed Upon Mdtion for
Extension of Time in which to file their respective PRGs. By
order issued on August 26, 2002, the ALJ extended the deadline
for filing PROs until Septenber 6, 2002. The parties tinely
filed their respective PROs on Septenber 6, 2002.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for
regul ating assisted living facilities (ALFs) and for
i nvestigating conplaints received anonynously by a state hotline
in accordance with Chapter 400, Part 111, and Rule 58A 5.
Respondent is an ALF |ocated at 312 East 124th Avenue, Tanpa,
Florida 33612 (the facility).

2. Petitioner conducted a conplaint survey of the facility
on August 10, 2001. Petitioner noted the results of the survey
on a formentitled Form 3020-0001 "Statenent of Deficiencies and

Pl an of Correction" (the 3020).



3. The 3020 is the docunent used to charge ALFs with
deficiencies that violate applicable law. The 3020 identifies
each all eged deficiency by reference to a tag nunber. Each tag
nunber on the 3020 includes a narrative description of the
al | egati ons against the ALF and cites a provision of the
relevant rule or rules that the alleged deficiency violates.

4. The 3020 in this case involves one allegation in Tag
A630. Tag A630 all eges that Respondent viol ated Rul e 58A-
5.0185(7)(f) by failing to nake every reasonable effort to
ensure that prescriptions for residents who receive assi stance
wth self-admnistration or nedication adm nistration are
"refilled" in a tinely manner.

5. Resident 2 receives assistance with the self-
adm ni stration of nedication. Resident 2 suffers fromdenentia
and chroni c obstructive pul nonary di sease. Tag A630 all eges
t hat Respondent failed to nake reasonable efforts to ensure that
a prescription for an antibiotic known as Tequin was refilled in
a tinmely manner on or about August 2, 2001.

6. University Community Hospital (the hospital) admtted
Resi dent 2 on June 27, 2001, with rel evant di agnoses of urinary
tract infection and sepsis. The hospital adm nistered Tequin to
Resident 2 intravenously and di scharged Resident 2 to the

facility on August 2, 2001. On August 6, 2001, the hospital



readmtted Resident 2 for treatnent of the urinary tract
i nfecti on.

7. The discharge instructions fromthe hospital on
August 2, 2001, included instructions for several nedications.
The instructions indicated that Resident 2 was to continue
taki ng Tequin 200 ng one tab a day for 11 days; Prednisone 20 ng
tab take as needed; Al buterol and Atrovent nebulizer every 6
hours as needed; and hone Q2 2 |iters by nasal canula [sic] 24
hours. Resident 2 had prescriptions for all of the medications
i ncluded in the discharge instructions except Tequin.

8. The hospital discharged Resident 2 late in the evening
on August 2, 2001. The next norning, the facility nanager faxed
the new prescriptions for Resident 2 to the pharmacy that the
facility used in the ordinary course of its business. The
pharmacy tinmely filled the new prescriptions.

9. Facility staff never saw a witten prescription for
Tequin. Resident 2 was in good spirits and had no signs of a
urinary tract infection or other signs of infection such as a
change in nental status or a |oss of appetite. Facility
personnel reasonably believed that the hospital had successfully
treated the urinary tract infection.

10. Petitioner's surveyor testified that he saw a

prescription for Tequin in the facility files for Resident 2 and



wrote down the exact wording of the prescription. That
testinony is neither credible nor persuasive.

11. Even if the testinony of Petitioner's surveyor were
credi bl e and persuasive, other evidence in the case outweighs
that testinony. Neither Petitioner's agents, the facility
Manager, the facility adm nistrator, the owner of the facility,
the hospital, the discharging physician, nor the pharnmacy, is
able to produce a prescription for Tequin, a copy of the
prescription, or a record that the physician ever wote such a
prescription. |In addition, a discharge instruction is not a
prescription. Finally, Petitioner admts in its PRO that a
prescription for Tequin was "m ssing” when Resident 2 returned
to the facility. Respondent could not have failed to refill a
prescription for Tequin because there is no credible and
per suasi ve evidence that a prescription for Tequin ever existed
bet ween August 2 and 6, 2001.

12. The facility Manager did not conpare the discharge
instructions with the witten prescriptions that acconpani ed
Resident 2 on her discharge fromthe hospital. Wile that
om ssion may constitute a violation of sone law or rule, it is
not the violation alleged in the Adm nistrative Conplaint and
Tag A630.

13. The omission alleged in the Adm nistrative Conpl ai nt

and Tag A630 is that Respondent failed to ensure that an



exi sting prescription for Tequin was "refilled.” That
all egation, in the context of this case, requires Petitioner to
show t hat Respondent failed to ensure that the pharnmaci st
refilled an existing prescription previously issued by a
physician and on file with the pharmacist. Petitioner failed to
prove that factual allegation
14. The factual allegations that Petitioner sought to

prove in the adm nistrative hearing are substantially different
fromthose contained in either the Adm nistrative Conplaint or
Tag A630. The Administrative Conplaint alleges at paragraph 8
t hat Respondent failed to make reasonable efforts to ensure that
a prescription for Resident 2 was refilled. Tag A630 alleges in
rel evant part:

Based on a review of resident records and on

interviewwth the facility's Oaner,
Adm ni strator and Manager, the facility

failed to fill a prescription for one
resident upon the resident's return fromthe
hospi t al

Per interviewwith the three enpl oyees noted
above, on 8/10/01 at 12:45pm and based on a
review of the Resident's files, Resident #2
was admitted to University Comunity
Hospital on 7/27/01, and was there di agnosed
wth a urinary tract infection and sepsis

: The Resi dent was di scharged from UCH
on 8/2/01, wth the follow ng nedication

i nstructions; Tequin 200ng one tab a day for
11 X days. . . . These discharge
instructions were found in the Resident's
file. Also observed in the Resident's file
were the prescriptions for the above-noted
nedi cati ons. However, when asked, none of




the three enpl oyees noted above were aware
of the prescription for the w de-spectrum
antibiotic; each stated the belief that the
Resident's infections had been treated and
resolved in the hospital and that an
antibiotic wasn't needed. A review of the
Resi dent's Medication Observation Record for
8/ 01 showed the entry of the other

medi cations per the discharge instructions
except for the Tequin. On 8/7/01 the

Resi dent was readmitted to the hospital with
synptons of a urinary tract infection, per
Owner, the Adm nistrator and the Manager.
(enmphasi s suppl i ed)

It can be reasonably assuned that the
facility's failure to note either the
Resident's discharge instructions or the
prescription slip for the antibiotic
(Tequin) resulted in the Resident's
continued suffering of a urinary tract
infection and the Resident's return to the
hospital. Regardless of whether this
failure to give the Resident his prescribed
nmedi cation was primarily responsible for the
Resi dent's continued UTI, the facility
failed to properly note the physician's
orders and to fill the prescription.

Petitioner's Exhibit 4 at pages 2-3.

15. Before the adm nistrative hearing, Tag A630 expressly
al l eged that a prescription for Tequin existed in the file of
Resident 2 at the facility and charged that Respondent failed to
fill the existing prescription. The Adm nistrative Conpl ai nt
all eges that the failure to fill an existing prescription
violates the requirenment in Rule 58A 5.0185(7)(f) to ensure that

prescriptions are refilled.



16. At the hearing, Petitioner sought to prove factual
all egations that are different fromthose in Tag A630 and the
Adm ni strative Conplaint. Rather than proving that Respondent
failed to fill a prescription that existed in the file of
Resident 2, as alleged in Tag A630, Petitioner sought to prove
t hat Respondent failed to conpare the discharge instructions
with the prescriptions issued by the treating physician, rem nd
t he physician that he or she failed to issue a prescription for
Tequin, retrieve the pretermtted prescription, deliver it to
t he pharnaci st, and then ensure that the pharnmacist tinely
"filled" the new prescription.

17. Petitioner cannot put Respondent on notice in the
Adm ni strative Conplaint and Tag A630 that Respondent nust be
prepared to defend the factual allegation that Respondent fail ed
torefill an existing prescription and then prove at the
adm ni strative hearing that Respondent committed acts or
om ssions not alleged in either the Adm nistrative Conplaint or
Tag A630. To do so, is a violation of fundanmental notions of
due process and adequate notice of the charges agai nst
Respondent in a penal proceeding.

CONCLUSI ONS OF LAW

18. DOAH has jurisdiction over the parties and subject

matter in this proceeding. Sections 120.569 and 120.57(1).



DOAH provi ded the parties with adequate notice of the
adm ni strative hearing.

19. Petitioner has the burden of proof. Petitioner nust
show by a preponderance of the evidence that Respondent
commtted a Cass Il deficiency for which a change in
Respondent's license fromstandard to conditional is authorized.
Petitioner must show by clear and convi nci ng evi dence t hat
Respondent committed the acts and om ssions alleged in the
Adm ni strative Conplaint and Tag A630 for which an

admnistrative fine is authorized. Departnment of Banking and

Fi nance v. Osborne Stern, 670 So. 2d 932 (Fla. 1996); Ferris V.

Turlington, 510 So. 2d 292 (Fla. 1987).

20. Petitioner failed to show by a preponderance of the
evi dence that Respondent failed to nmake reasonable efforts to
ensure that a prescription for Tequin in the facility file of
Resident 2 was refilled. Petitioner admts in its PRO at
par agraph 26 that no prescription for Tequin existed. In
rel evant part, Petitioner states:

The evi dence adduced at the hearing
denonstrate [sic] that the Respondent,
through its agent, failed to conpare the
di scharge summary with the actua

prescriptions present at the tine of the
resident's re-admttance to the facility on

10



August 2, 2001, and deternmine that there was
a prescription for Tequin m ssing. (enphasis
suppl i ed)

Respondent could not have failed to ensure that the pharnmaci st
refill a prescription that did not exist.

21. Petitioner cannot charge in the Admnistrative
Conpl ai nt and Tag A630 that Respondent failed to fill an
exi sting prescription and then find Respondent guilty of failing
to remind the physician to wite the prescription and then fill
it; adifferent offense for which Respondent had no notice
either in the Adm nistrative Conplaint or Tag A630. The charges
agai nst Respondent in a penal proceeding nust be specific and
any anbiguities in the charging docunents nust be construed

agai nst the prosecuting agency. Giani v. Departnent of Health,

714 So. 2d 1113, 1115 (Fla. 1st DCA 1998); Davis v. Departnent

of Professional Regul ation, 457 So. 2d 1074, 1078 (Fla. 1st DCA

1984); Lester v. Departnent of Professional Regul ation, 348

So. 2d 923, 925 (Fla. 1st DCA 1977).

22. Even if the factual allegations agai nst Respondent
were sufficient to provide Respondent wi th adequate notice of
the charges against it, Petitioner's case fails because
Petitioner bases its prosecution upon tw flawed interpretative
statenents of Rule 58A-5.0185(7)(f).

23. The first interpretive statenment construes the term

"refilled" in Rule 58A-5.0185(7)(f) to include a requirenent for

11



Respondent to ensure that new prescriptions are "filled." At
par agraph 28 of the PRO Petitioner states in relevant part:
The evi dence al so adduced indicate [sic]
that the clear intent of Rule
58A5.0185(7)(f) [sic] is to ensure that al
prescriptions for medications for facility
residents who are either receiving
supervi sion of nedications or adm nistration
of nmedications, are filled or refilled in a
timely manner.

24. Assum ng arguendo that a prescription for Tequin were
to exist, the agency's interpretive statenent of Rule 58A
5.0185(7)(f) effectively anends the promnul gated requirenent for
Respondent to ensure that a previously issued prescription is
refilled to include the unpromul gated requirenment for Respondent
to ensure that a new prescriptionis "filled." The distinction
between filling and refilling a prescription may have little
difference for a pharmacist. However, Respondent is not a
phar maci st .

25. An interpretation of the refill requirenent to include
a requirenment to fill a prescription enunciates distinctly
different standards of conpliance when considered in the context
of the facts and circunstances surrounding this case. The
requirenent to ensure that a prescription is refilled requires
Respondent to ensure that the pharmaci st used by Respondent in

the ordinary course of business actually refills a prescription

previously issued by a physician and on file with the

12



pharmaci st. The requirenent to ensure that a new prescription
is filled requires Respondent to ensure that a new prescription
actually received by Respondent is delivered to the pharnmaci st
and filled by the pharmacist. The different requirenents

i nvol ve not only different standards, but the viol ation of each
standard i nvolves different types of om ssions that involve
different facts and that vary in severity.

26. Petitioner's interpretive statenent that Rule 58A
5.0185(7)(f) requires Respondent to ensure both the filling and
refilling of a prescription nodifies and enlarges the literal
terms of the pronulgated rule. An agency statenent that anends
a pronulgated rule is itself a rule. Section 120.52(15). An
agency statenent is itself arule if the statenment interprets a
pronmul gated rule in a manner that is clearly contrary to the
unanbi guous | anguage of the pronulgated rule. Kearse v.

Departnent of Health and Rehabilitative Services, 474 So. 2d

819, 820 (Fla. 1st DCA 1985)(agency nust conply with its own
rul es).

27. An agency is not free to deviate froma valid existing
rule but nust followits own rules. See, e.g., Section

120.68(7)(e)2; Vantage Heal thcare Corporation v. Agency for

Health Care Adnministration, 687 So. 2d 306, 308 (Fla. 1lst DCA

1997) (agency statenent that does not followits own rules is an

invalid rule); Ceveland dinic Florida Hospital v. Agency for

13



Health Care Administration, 679 So. 2d 1237, 1242 (Fla. 1st DCA

1996) (change i n procedure expressed in adopted rule nust be

undertaken by rul emaking), reh'g denied; Regal Kitchens, Inc.

v. Florida Departnent of Revenue, 641 So. 2d 158, 162 (Fla. 1st

DCA 1994) (agency cannot use declaratory statenent to alter

exenption authorized in rule); Florida H-Lift v. Departnent of

Revenue, 571 So. 2d 1364, 1366-1367 (Fla. 1st DCA 1990) (agency
statement inmposing requirenents not in agency rule is an invalid

rule); Decarion v. Martinez, 537 So. 2d 1083, 1084 (Fla. 1st DCA

1989) (agency interpretation of its ow rule to inpose different

requirenents is an invalid rule); WIllians v. Departnent of

Transportation, 531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency

deviation froma rule is an invalid rule).

28. Petitioner has not pronulgated its explicated
anmendnment of Rule 58A-5.0185(7)(f) in accordance with the
rul emaki ng procedures prescribed in Section 120. 54.
Petitioner's anendnment of its existing rule is an unpronul gated
rule. An agency cannot rely on an unpronulgated rule in a

proceeding that is penal in nature. Anglickis v. Departnent of

Pr of essi onal Regul ation, 593 So. 2d 298 (Fla. 2d DCA 1992).

29. The purpose of rejecting unpronul gated standards as

invalid rules is to ensure the transparency that Chapter 120 is

14



intended to achieve. Courts have |long held that Chapter 120 has
as one of its principal goals:

: the abolition of "unwitten rul es" by

whi ch agency enpl oyees can act with

unrestrai ned discretion to adopt, change and

enforce governnental policy.

Straughn v. O Riordan, 338 So. 2d 832, 834 n. 3 (Fla. 1976).

The requirenent to invalidate an unadopted rule is intended to:

cl ose the gap between what the agency
and its staff know about the agency's |aw
and policy and what an outsider can know.

McDonal d v. Departnent of Banking and Fi nance, 346 So. 2d 569,

580 (Fla. 1st DCA 1977). The transparency intended as one of
the principal goals of Chapter 120 is a significant
consideration in any adm nistrative hearing, including one that
is penal in nature.

30. The second flawed interpretive statenent of Rul e 58A
5.0185(7)(f) construes the refill requirenent in a manner that
requi res Respondent to ensure that the physician wites the
prescription. Petitioner's argunent in its PROis illum nating.

The evidence . . . denonstrate [sic] that the
Respondent . . . failed to conpare the
di scharge sunmary with the actua
prescriptions present . . . and determ ne
there was a prescription for Tequin
m ssi ng.
Petitioner's PRO at paragraph 28.

31. The second interpretive statenment by Petitioner seeks

to further amend the ternms of Rule 58A-5.0185(7)(f). Petitioner

15



argues that Respondent violated the refilling requirenent by
failing to: review the discharge notes, remnd the treating
physician to wite the mssing prescription, retrieve the

m ssing prescription, deliver the prescription to the

phar maci st, and then ensure that the pharmacist tinely filled
t he new prescription. The second interpretive statenent of
Petitioner's existing rule is also rejected.

32. The ALJ does not have jurisdiction in this proceeding
to determne the validity of Petitioner's pronul gated rule.
Respondent did not file a rule challenge in this case. However,
the ALJ does have jurisdiction to interpret the pronulgated rule
in a manner that preserves the validity of the rule under
Chapter 120.

33. The legal principle that guides an ALJ in the
interpretation of a rule is simlar to that which guides an ALJ
in the interpretation of a statute. Although an ALJ does not
have jurisdiction to determne that a statute is invalid under
the state or federal constitutions, an ALJ should interpret a
statute, whenever possible, in a manner that preserves the
validity of the statute under the applicable constitution. A
properly adopted and promnul gated rule has the force and effect

of law. State v. Jenkins, 469 So. 2d 733, 734 (Fla. 1985);

Florida Livestock Board v. d adden, 76 So. 2d 291, 293 (Fla.

1954); Canal I nsurance Conpany v. Continental Casualty Conpany,

16



489 So. 2d 136, 137 (Fla. 2d DCA 1986). The ALJ should
interpret a properly adopted and pronul gated rul e, whenever
possible, in a manner that preserves the validity of the rule
under Chapter 120.

34. Petitioner's interpretative statenent of its
promul gated rule would render the rule invalid under Chapter 120
and is therefore rejected. Alternatively, the interpretative
statenent itself is an invalid, unpronul gated rule on which
Petitioner cannot rely in a penal proceeding.

35. The requirenent in Petitioner's promulgated rule for
Respondent to ensure the tinely refilling of a prescription does
not require Respondent either to ensure that a new prescription
is filled or to remnd a physician to wite the prescription.
Such om ssions may violate other rules but do not violate Rule
58A-5.0185(7) (f).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat Petitioner enter a Final Order finding
Respondent not guilty of the acts and om ssions alleged in the
Adm ni strative Conplaint and Tag A630 and restoring Respondent's

previous license rating nunc pro tunc.
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DONE AND ENTERED t his 21st day of October, 2002, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 21st day of Cctober, 2002.

COPI ES FURNI SHED,

Col | een O Rouke, Esquire

Riley Law Firm P. A

4805 West Laurel Street, Suite 230
Tanpa, Florida 33607

M chael P. Sasso, Esquire

Agency for Health Care Adm nistration
525 Mrror Lake Drive, North

Suite 330K

St. Petersburg, Florida 33701

Leal and McCharen, Agency O erk

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3

Tal | ahassee, Florida 32308

Val da d ark Christian, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308
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Rhonda M Medows, M D., Secretary
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3116

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

19



